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Law Oftice of Jack Silver

P.O. Box 5469 Santa Rosa, California 95402
Phone 707-528-8175 Fax 707-528-8675

1hm28843 @sbcglobal.net

Save our wetlands "

Via Certified Mail
- Return Receipt Requested

July 10, 2015

Citizen Suit Coordinator Gina McCarthy, Administrator

U.S. Department of Justice U.S. Environmental Protection Agency
Environment and Natural Resources Div. Mail Code 1101A

Law and Policy Section 1200 Pennsylvania Avenue, N.W. Mg
P.O. Box 7415 Washington, D.C. 20460 N; T
Ben Franklin Station T

Washington, DC 20044-7415

vl e

Re:  California River Watch and City of Beaumont
Settlement Agreement and Mutual Release of Claims - July 10 ‘2\)] 5 =

Dear Citizen Suit Coordinator and Administrator McCarthy:

Onbehalf of California River Watch, the enclosed Settlement Agreement and Mutual
Release of Claims (“Agreement”) is submitted for agency review on a purely voluntary basis.
The Agreement is not a consent decree under the Clean Water Act, as no complaint or
lawsuit was filed in this action. River Watch submits the Agreement in compliance with the
terms agreed to by the parties in this unique circumstance, as set forth in Paragraph 20 of the
Agreement. It should be noted that the terms for submission of the Agreement to Federal
Agencies do not include a negation of the Agreement if the parties fail to resolve any issues
raised by the Federal Agencies. There is simply an agreement between the parties to submiit
the Agreement for agency review, and to attempt to resolve between the parties any issues
raised by the Federal Agencies.

Sincerely,

Jack Silver

JS:Ihm

Enclosure

cc:  Marc E. Empey, Esq., Slovak, Baron, Empey, Murphy & Pinkney, 1800 E. Tahquitz
Canyon Way, Palm Springs, CA 92262 (Via Electronic Mail - empey(@sbemp.corn)

cc:  David J. Weinsoff, Esq., Law Office of David J. Weinsoff, 138 Ridgeway Avenue,
Fairfax, CA 94930 (Via Electronic Mail - davidi@weinsofflaw.com)
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF CLAIMS

This Settlement Agreement and Mutual Release of Claims (*Agreement”), effective as of
the Effective Date (as defined herein), is made by and between California River Watch, a
nonprofit public benefit corporation, on behalf of itself and its members (“CRW?™), and the CITY
of Beaumont (“CITY””). CRW and the CITY are sometimes hereinafter cach referred to as a
“Party” or collectively as the “Parties.”

RECITALS

WHEREAS, CRW is an Internal Revenue Code § 501(c)(3) nonprofit public benefit
corporation organized under the laws of the State of California, dedicated to the protection,
enhancement, and restoration of the rivers, creeks, and tributaries of California; and, -

WHEREAS, the CITY is a municipality organized under the laws of the state of
California operating a wastewater collection system and providing wastewater and treatment
services through the Beaumont Wastewater Treatment Plant No. [; and,

WHEREAS, on or about December 18, 2014 CRW sent the CITY a Notice of Violations
and Intent to File Suite under the Clean Water Act, CWA § 505, 33 U.S.C. § 1365, (“CWA
Notice”) alleging various violations of the CWA by the CITY relating to activities and
operations of the collection system and treatment works, which is attached hereto as Exhibit A;
and,

WHEREAS, CRW and the CITY, through their authorized representatives, and without
adjudication of CRW’s claims or admission by the CITY of any alleged violation or other
wrongdoing, with to resolve in full CRW’s allegations as set forth in the CWA Notice, through
settlement to avoid the cost and uncertainties of litigation; and,

WHEREAS, CRW and the CITY have agreed that it is in their mutual interest to enter
into this Agreement setting forth the terms and conditions appropriate to resolving CRW’s
allegations set forth in the CW A Notice including, without limitation, any disputes, obligations,
claims and/or causes of action that were or could have been asserted in or pursuant to the CWA
Notice.

NOW THEREFORE, for good and valuable consideration through the execution of this
Agreement and the releases, satisfactions and promises made herein, it is hereby agreed upon by
the Parties as follows:

AGREEMENT
L DEFINITIONS

1. Collection System: The system of pipes, pump stations, sewer lines, or other
conveyances located within the boundary of the CITY s sewage collection service area, for
which the CITY has ownership and/or maintenance responsibility, used to collect and convey
wastewater 1o the Beaumont Wastewater Treatment Plant No. 1. For the purposes of this
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Agreement, the Collection System consists of gravity mains, force mains, pump stations and
manholes, and does not include private laterals or other private conveyances.

2. Condition Assessment Process: The inspection, rating, and evaluation of the existing
condition of the Collection System. Inspection is based on closed circuit television (“CCTV”)
inspections, results of regular cleaning, or visual inspection at the manhole for structural defects.
During inspection, gravity main pipe segments are assigned a grade based on the Pipeline
Assessment and Certification Program (“PACP”) rating system, developed by the National
Association of Sewer Service Companies, as follows:

5- Failed or will fail within 5 years

4 - Failure likely in 5-10 years

3- May fail in 10-20 years

2- Unlikely to fail for at least 20 years
l- Unlikely to fail in foreseeable future

3. Surface Water Condition Assessment Process: A Condition Assessment Process focused
on the sewer gravity mains, manholes and pipe connections in the Collection System located
within one hundred (100) feet of designated waters of the U.S. or specific drainage conveyance
systems that may be considered to be waters of the State, pursuant to the Clean Water Rule:
Definition of “Waters of the United States.”

4. Significantly Defective: A sewer pipe segment is considered to be Significantly
Defective if the condition of the pipe received as grade of 5 based on the PACP rating system
described above.

5. Rehabilitation. The replacement, repair or slip lining of a defective pipeline segment.

IL REMEDIAL MEASURES

1. Sewer System Investigation and Repair
a. Surface water Condition Assessment Process
i Within five (5) years from the Effective Date of this Agreement, the CITY

shall commence and complete a Surface Water Condition Assessment Process for all sewer
gravity main segments in the Collection System located within one hundred (100) fect of
designated waters of the U.S. or other specific drainage conveyance systems that may be
considered to be waters of the State, and that have not been investigated, rated, repaired or newly
installed or rehabilitated within ten (10) years prior to the Effective Date of this Agreement.

ii. Within three (3) years of any determination through the Surface Water
Condition Assessment Process that a sewer gravity main segment is Significantly Defective or
moderately defective and the source of a prior spill, the CITY shall rehabilitate such sewer
gravity main segment.

ED_001083_00000479-00004



iil. Upon completion of the items 11.1.a and b above, the CITY shall provide
CRW with written notice of completion of the Surface Water Condition Assessment Process,
including documentation of rehabilitation or an explanation of further planned remediation.

b. Ongoing Collection System Cleaning

i The CITY shall budget funds sufficient to provide for continuing its
existing sewer pipeline cleaning program so that it cleans the Collection System on an ongoing
five (5) year cycle.

2. Sewer System Overflow Response

a. Within one (1) year from the Effective Date of this Agreement, the CITY shall
modify its Sanitary Sewer Overflow (“SSO”) Response Plan to require the following additional
information in its SSO Report form:

i The method or calculations used for estimating total spili volume, spill
volume reaching surface waters, and spill volume recovered;

ii. For Category 1 spills (as defined in State Water Resources Control Board
Order No. 2006-0008-WQ, as amended by Order No. WQ-2013-0058-EXEC) for which the start
time, duration or flow rate cannot otherwise be documented, a listing of nearby residents or
business operators contacted to attempt to establish the SSO’s start time, duration, and flow rate;
and

iii. Provision for attachment of photographs taken of the manhole flow at the
SSO site and of the spill volume if applicable, if photos can be taken without substantially
impeding response measures.

b. The CITY shall develop and implement a water quality sampling and testing
protocol for any SSO that is estimated to be 50 gallons or more that enters designated waters of
the U.S. (“Threshold SSO’s™).

i. The CITY shall, within one (1) year of the Effective Date of this
Agreement, develop a water quality sampling and testing protocol for Threshold SSOs. The
protocol shall include the following: testing for Ammonia, Fecal Coliform, E.coli and a CAM-
17 toxic metal analysis; sampling to occur when water is present in sufficient volume and depth
needed to collect representative samples for the prescribed constituents; sampling will occur at
the point wastewater enters the designated water of the U.S. and at points at least 100 fect
upstream and downstream of the point wastewater enters the designated water of the U.S.; and,
sampling will occur when it can be safety performed based on the best professional judgment of
the water sampling staff which will include, but no be limited to, determining that no flashflood
warning has been issued, no storm conditions exist within the local watershed, and sufticient
daylight exists to determine that unsafe flow conditions are not present upstream of the sampling
locations when water sampling is needed. If the results of two (2) successive year of samples for
metals analysis are below the California Toxics Rule (“CTR™) levels, metals analysis may be
discontinued for future samples.
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il After development of the water quality sampling and testing protocol, the
CITY shall implement the protocol for all Threshold SSOs, except when implementation is
infeasible or the conditions are unsafe, as described in the protocol.

III. ATTORNEYS’ COSTS AND FEES

The City agrees to CRW, within thirty (30) days of thc Effective Date of this Agreement,
the sum of Twenty-Five Thousand Dollars ($25,000.00) represent full satisfaction of all claims
by CRW for CRW’s investigative, expert, and attorncys’ fees and costs. Payment shall be made
by the City to CRW in the form of a single check payable to “California River Watch™ and
mailed to the Law Office of Jack Silver, P.O. Box 5469, Santa Rosa, CA 95402. The above
payment amount shall constitute full payment for all costs of anticipated litigation and attorneys’
fees incurred by CRW that have or could have been claimed in connection with CRW’s
allegation in its CWA Notice up to and including the Termination Date of the Agreement, and
for CRW’s expert and attorneys” fees and costs spent monitoring and enforcing the City’s
compliance with ongoing obligations under this Agreement.

IV. TERMINATION DATE

This Agreement shall terminate five (5) years from the Effective Date, or when the
City has completed the Remedial Measures set forth in Sections 11 1 and 2 above,
whichever is earlier.

V. GENERAL PROVISIONS

1. Mutual Release.
a. It is the intent of the Parties that the execution and delivery of this Agreement

constitutes a full and complete satisfaction of all rights, claims and demands by CRW against the
CITY, and the CITY against CRW, with respect to any and all allegations and claims made in
the CWA Notice. CRW and the CITY, on behalf of themselves and any and all of their agents,
representatives, successors, members, and assigns, do hereby absolutely, fully, and forever
release, relieve, remise, and discharge the CITY and CRW, respectively, and their past and
present employees, officers, directors, attorneys, and the predecessors, successors, and assigns of
any of them, from any and all causes of action, claims, damages (including punitive damages),
demands, debts, actions, attorneys’ fees (other than those provided herein), costs of suit, and
liabilities of every kind or nature whatsoever, arising out of claims that were or could have been
asserted under CWA in the CWA Notice. The release provided for herein shall be valid and
effective whether the claims, causes of action, or liability hereby released (/) are known or
unknown, suspected or unsuspected, (ii) are based in contract, tort, statute, or otherwise, or (iii)
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arise at law or in equity. This release shall survive the termination of this Agreement, whether by
satisfaction of the terms and conditions hereof or operation of law.

b. Further, the Partics acknowledge that they are familiar with Section 1542 of the
California Civil Code. For any other claims against each other, known or unknown, suspected or
unsuspected, and each party expressly waives and relinquishes any rights and benefits which
they have or may have under Section 1542 of the Civil Code of the State of California, which
provides:

A general release does not extend o claims which the creditor does not know or
suspect 1o exist in his or her favor at the time of executing the release which if
known by him or her must have materially affected his or her seftlement with the
debtor.

c. The Parties acknowledge that each has specifically reviewed with its attorney the
meaning and effect of the release set forth herein. the language of California Civil Code Section
1542, and the waiver contained herein. The Parties acknowledge that their attorneys have fully
explained the impact of these provisions, and the Parties knowingly accept the risks associated
with these provisions.

2. Covenant Not to Sue. Prior to the Termination Date of this Agreement, CRW agrees that
neither CRW, its officers, executive staff, members of its governing board, nor any organization
under the control of CRW, its officers, executive staff, or members of its governing board, will
serve any 60-day Notice of Violations and Intent to Sue or file any lawsuit against the CITY
seeking relief for alleged violations of the CWA, or any similar state statutes and/or regulations,
including the Porter Cologne Water Quality Control Act (Cal. Water Code § 13000

et seq.), related to the CITY’s operation of the Beaumont Wastewater Treatment Plant No. 1
and/or its associated collection system, nor will CRW initiate or support such lawsuits against
the CITY brought by other groups or individuals by providing financial assistance, personnet
time, or any other affirmative actions. The Parties acknowledge and agree that this provision
shall survive the termination of this Agreement, whether by satisfaction of the terms and
conditions hereof or operation of law.

3. No Admission. This Agreement is the direct result of a compromise of disputed
allegations and claims. As such, this Agreement shall not, for any purpose, be considered as an
admission of liability by the CITY, nor shall the payment of any sumn of money in consideration
for the execution of this Agreement constitute or be construed as an admission of any liability by
the CITY, which expressly denies any such liability or wrongdoing,

4, Delays in Schedule Implementation. In the event implementation by the CITY of the
remedial measures set forth in Section 2 of this Agreement does not occur by the agreed to dates,
despite the timely good faith efforts of the CITY to acquire any necessary approvals and/or
permits, or due to factors unforeseen at the time this Agreement was entered into, the CITY
agrees to notify CRW in writing as soon as practicable after the anticipated delay becomes
apparent, and in any case except in a case of force majeure described below, not less than twenty
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(20) days prior to any deadline set forth in Section 2, and shall describe the reasons for the
anticipated delay.

5. Force Majeure. The CITY shall not be deemed in default or breach of this Agreement by
reason of any event which constitutes a force majeure. For purposes of this Agreement, a force
majeure is defined as any event arising from causes beyond the reasonable control of the CITY
or its contractors that delay or prevents performance. This includes, without limitation, acts of
God, acts of war, acts of terrorism, fire, explosion, extraordinary weather events, restraint by
court order or public authority, or other causes beyond the CITY s reasonable control. Neither
increased costs nor economic hardship shall constitute a force majeure.

6. Breach of Agreement and Dispute Resolution. Any disputes between CRW and the CITY
concerning any alleged breach of this Agreement, except for the CITY’s obligation to make
timely payment under Section I11 of this Agreement, shall be subject to the following dispute
resolution procedures. Failure to satisfy the payment condition in Section III is a substantial
breach of this Agreement and relieves CRW of its obligations under this Agreement.

a.  Good Faith Negotiations. CRW and the CITY shall make good faith efforts to
resolve informally any alleged breach of the Agreement. If informal ¢fforts to resolve the
alleged breach are unsuccessful, that Party shall provide written notice of the alleged breach and
that Party’s intent to initiate the dispute resolution procedure of this Section 6. The notice shall
include a recitation of all facts and circumstances giving rise to the dispute, including the
particular provisions of the Agreement alleged to have been breached.

b. Mediation. If the dispute is not resolved by the Parties within thirty {30) days
after such notice is given, such dispute shall be submitted to mediation before a mutually
agreeable neutral mediator. The Parties shall each bear their own costs and attorney’s fees
incurred in connection with such mediation.

c. Arbitration. If, and only if, the dispute cannot be resolved by the Parties pursuant
to the above mechanisms, such dispute shall be submitted for binding arbitration before a
mutually agreeable neutral arbitrator. In the event that binding arbitration occurs, the
Parties agree that no discovery shall be permitted. Briefing will be limited to one brief of no
longer than ten (10) pages for each Party, submitted no later than fourteen (14) days before the
scheduled arbitration hearing. The arbitration hearing is limited to a maximum of one (1) day.
The determination of the arbitrator shall be binding upon the Parties. Within thirty (30) days after
the conclusion of the arbitration hearing, the arbitrator shall issue a written award and a written
statement of decision describing the reasons for the award, including the calculation of any
damages awarded. The non-prevailing Party shall bear the cost of the arbitrator’s fees.
Otherwise, the Parties shall each bear their own costs and attorney’s fees incurred in connection
with such binding arbitration. Judgment upon any determination rendered by the arbitrator may
be entered by any court having competent jurisdiction.

d. Waiver. By agreeing to these dispute resolution provisions, including the binding
Arbitration provision, the Parties understand that they are waiving certain important rights
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and protections that otherwise may have been available to each of them if a dispute between
them were determined by a judicial action including, without limitation, the right to a jury trial,
and certain rights of appeal. Other than the remedies contained within this Agreement including
dispute resolution and specific performance of the terms of this Agreement, there are no other
remedies. The Parties specifically agree that there is no basis within this Agreement or within the
contemplation of the Parties to support a claim for consequential damages due to any form of
breach.

7. Notices. All notices, consents, approvals, requests, demands and other communications
(collectively, “Notice™) which the Parties are required or desire to serve upon or deliver to the
other Party shall be in writing and shall be given by nationally-recognized overnight courier, by
certified United States mail, return receipt requested, postage prepaid, addressed as set forth
below, or by facsimile or electronic mail addressed as set forth below:

If to CRW:

Jack Silver, Esq.

Law Office of Jack Silver

Post Office Box 5469

Santa Rosa, CA 95402-5469

Tel: (707) 528-8175

E-Mail: {hm28843wsbegiobal not

If to CITY:

City of Beaumont
550 E. 6' Street
Beaumont, CA 92223
Attn: City Manager

With a copy to:

Marc E. Empey, Esq.

Slovak, Baron, Empey, Murphy & Pmkney LLP
1800 E. Tahquitz Canyon Way

Palm Springs, CA 92262

Tel. 760-322-2275

empey(@sbemp.com

The foregoing addresses may be changed by Notice given in accordance with this Section 10.
Any Notice sent by mail shal) be deemed received two (2) days after the date of mailing. Any
Notice sent by facsimile shall be deemed received upon electronic confirmation of the successtul
transmission thereof, and any Notice sent by electronic mail shall be deemed received upon
electronic transmission thereof provided sender does not receive electronic notice of non-
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delivery. Any Notice sent by overnight courier service shall be deemed received on the day of
actual delivery as shown by the confirmation of delivery by the messenger or courier service. If
the date of receipt of any Notice to be given hereunder falls on a weekend or legal holiday, then
such date of receipt shall automatically be deemed extended to the next business day
immediately following such weekend or holiday for purposes of calculating time periods
commencing upon the date of service.

8. Attorneys’ Fees. Other than the payment to CRW under Section III and subject to the
prevailing party provisions under Section 6(c) of this Agreement, each Party shall bear its own
past and future attorneys’ fees and costs relating to the subject matter of this Agreement.

9. Parties” Acknowledpment of Terms. This Agreement has been carefully and fully read
and reviewed by CRW and the CITY and their respective counsel, if any, who hereby represent
that the contents of this Agreement are understood, and agree that this Agreement is binding on
each Party or its respective predecessors, successors, and assigns and as described above.

10.  Interpretation and Applicable Luw. This Agreement shall be construed and interpreted in
accordance with the laws of the United States and the State of California without regard to
principles of conflicts of law. This Agreement shali be interpreted and construed as a whole,
according to its fair meaning and not strictly for or against any Party, and without regard to
which Party drafted the Agreement. All of the promises, representations, and warranties
contained in this Agreement survive the execution of this Agreement.

11.  No Assignments. Each Party to this Agreement represents and warrants that it has not
assigned, transferred, hypothecated, or sold to any third person or entity, any of the rights or
obligations released by or entered into under this Agreement.

12. Counterparts. This Agreement may be executed in multiple counterparts, each of which
shall evidence one and the same agreement.

13.  Headings. The headings used in this Agreement are for convenience of reference and
shall not be used to define any provision.

14. Entire Apreement In Writing. This Agreement constitutes the entire agreement between
the Parties hereto with respect to the subject matter set forth herein and supersedes all previous
or contemporaneous negotiations, commitments (oral or written). and writings with respect to the
subject matter set forth herein.

15. Madification or Amendiment. This Agreement or any of its provisions may be modified
or amended only by written agreement executed by all Parties to this Agreement.

16.  Severability. The invalidity or unenforceability of any provision of this Agreement shall
in no way affect the validity or enforceability of any other provision. If, in any action before any
court or other tribunal of competent jurisdiction, any term, restriction, covenant, or promise is
held to be unenforceable for any reason, then such term, restriction, covenant, or promise shall
be deemed modified to the extent necessary to make it enforceable by such court or other
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tribunal and, if it cannot be so modified, that this Agrcement shall be deemed amended to delete
herefrom such provision or portion adjudicated to be invalid or unenforceable, and the remainder
of this Agreement shall be deemed to be in full force and effect as so modified. Any such
modification or amendment in any event shall apply only with respect to the operation of this
Agreement in the particular jurisdiction in which such adjudication is made,

17. Representations and Warranties. This Agreement is given voluntarily, free of undue
influence, coercion, duress, menace, or fraud of any kind. No Party, nor any officer, agent,
employee, representative, or attorney of or for any Party, has made any statement or
representation to any other Party regarding any fact relied upon in entering this Agreement, and
no Party is relying upon any statement, representation, or promise of any other Party, nor of any
officer, agent, employee, representative, or attorney of or for any Party, in executing this
Agreement or in making the settlement provided herein, except as expressly stated in this
Agreement.

18.  No Third Party Beneticiaries. This Agreement is not intended to confer any rights or
obligations on any third party or parties, and no third party or parties shall have any right of
action under this Agreement for any cause whatsoever. Subject only to the express restrictions
contained in this Agreement, all of the rights, duties and obligations contained ir this Agreement
shall inure to the benefit of and be binding upon the Parties, and their successors and assigns.

19.  Authority. Each of the persons signing this Agreement on behalf of an entity represents
and warrants that he or she has actual authority and capacity to execute this Agreement on behalf
of the entity and to bind it to all of the terms of this Agreement.

20.  Agency Review. CRW shall submit this Agreement to the United States Department of
Justice and the EPA (collectively “Federal Agencies™) within three (3) days of the final signature
of the parties for agency review. The agency review period cxpires forty-five (45) days after
receipt by the Federal Agencies, as evidenced by written acknowledgment of receipt by the
Federal Agencies or the certified return receipts, copies of which shall be provided to the City if
requested. In the event that the Federal Agencies submit to both parties written objections to this
Scttlement Agreement, the parties agree to meet and confer to attempt to resolve the issue(s)
raised by the Federal Agencies within a reasonable amount of time, but no longer than fiftecn
(15) days. If the Federal Agencies do not provide written objections to the Agreement that
request changes, the term “Effective Date™ as used in this Agreement shall mean the last day for
the Federal Agencies to comment on the Settlement Agreement, i.e., the forty-fifth (45") day
following the Federal Agencies’ receipt of the Settlement Agreement, or the date oh which the
Federal Agencies provide notice that they require no further review, whichever occurs earlier. [f
the Federal Agencies do provide written comments on the Agreement that suggest changes, the
term “Effective Date” as used in this Agreement shall mean the thirtieth (30th) cay after which
the Settling Parties receive the Federal Agencies’ written comments.

21. Water Board Requirements. Notwithstanding any other provision of this Agreement,
nothing contained herein shall require the City to undertake any action or prohibit the City from
taking any action in conflict with or contravention of the Waste Discharge and Water
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Reclamation Requirements for the City of Beaumont. Beaumont Waste Water Treatment Plant,
NPDES No. 105376 (the “Discharge and Reclamation Requirements™) as such requirements may
be imposed from time to time by the Santa Ana Regional Water Quality Control Board (the
“Board”) or the stipulation for settlement of the administrative civil liability complaint dated
June 301, 2010 (the “Stipulation™). In the event of any unreconcilable conflict between the
Discharge and Reclamation Requirements or the Stipulation and the ferms of this Agreement. the
Discharge and Reclamation Requirements or Stipulation, as applicable shall be controlling.

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed by their
duly authorized representatives.
CITY OF BEAUMONT

By: Dated:

’V%/V TCH
”"/( o 7 Dated: /r RN R

Larry Hﬁﬁ&on
Board President
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Reclamation Requirements for the City of Becaumont, Beaumont Waste Water Treatment Plant.
NPDES No. 105376 (the “Discharge and Reclamation Requirements™) as such requirements may
be imposed from time 1o time by the Santa Ana Regional Water Quality Control Board (the
“Board™) or the stipulation for settlement of the administrative civil liability complaint dated
June 301, 2010 (the ~Stipulation™). In the event of any unrcconcilable conflict between the
Discharge and Reclamation Requirements or the Stipulation and the terms of this Agreement, the
Discharge and Reclamation Requirements or Stipulation, as applicable shall be controlling,

IN WITNESS WHEREOQOF, the undersigned have caused this Agreement to be exccuted by their

duly authorized representatives,

THE CITY OF’BEAU MONT

Brenda Kni gl'u-
Mayor

CALIFORNIA RIVER WATCH

By: Dated: _

Larry Hanson
Board President

LT oaw 1012015
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EXHIBIT A




® o
Law Office of Jack Silver

P.O. Box 5469 Santa Rosa, California 95402
Phone 707-528-8175 Fax 707-528-8675

lhm 28843 @ sbecglobal.net

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

December 18, 2014
Mr. Alan C. Kapanicas
City Manager
City of Beaumont
550 E. 6th St.
Beaumont, CA 92223

Daniel B. Friou, Registered Agent
Utility Partners LLC

715 West 4™ St.

Beaumont, CA 92223

Mr. Ron Espalin

Willdan Engineering

A Subsidiary of Willdan Group, Inc.
650 E. Hospitality Lane, Suite 250
San Bernardino, CA 92408

Re: Notice of Violations and Intent to File Suit Under the Clean Water Act

Dear Mr. Kapanicas, Mr. Friou, Mr. Espalin or Head of Agency:

STATUTORY NOTICE

This Notice is provided on behalf of California River Watch (“River Watch”) in
regard to violations of the Clean Water Act (“CWA” or “Act;” 33 U.S.C. § 1251 et seq.) that
River Watch believes are occurring at the City of Beaumont Wastewater Treatment Plant
No.1 (“Plant”) and through its associated collection system. River Watch hereby places the
City of Beaumont, the owner of the Beaumont Wastewater Treatment Plant No.1 and owner
and operator of its associated collection system, Utility Partners LLC, the operator of the
Beaumont Wastewater Treatment Plant No.l, and Willdan Engineering (collectively
hereinafter referred to as “Beaumont”), on notice that following the expiration of 60 days

Fage T of I8
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from the date of this Notice, River Watch will be entitled under CWA § 505(a), 33 U.S.C.
§ 1365(a), to bring suit in the U.S. District Court against Beaumont for continuing violations
of an effluent standard or limitatioﬁ, permit condition or requirement, or a Federal or State
Order or Permit issued under CWA § 402 pursuant to CWA § 301(a), and the Regional
Water Quality Control Board, Santa Ana Region, Water Quality Control Plan (“Basin Plan™),
as the result of alleged violations of permit conditions or limitations in Beaumont’s National
Pollutant Discharge Elimination System (“NPDES”) Permit.

River Watch takes this action to ensure compliance with the CWA which regulates
the discharge of pollutants into navigable waters. The statute is structured in such a way that
all discharges of pollutants are prohibited with the exception of enumerated statutory
provisions. One such exception authorizes a polluter, who has been issued a permit pursuant
to CWA § 402, to discharge designated pollutants at certain levels subject to certain
conditions. The effluent discharge standards or limitations specified in a NPDES permit
define the scope of the authorized exception to the CWA § 301(a), 33 U.S.C. § 1311(a),
prohibition, such that violation of a permit limit places a polluter in violation of the CWA.

The CW A provides that authority to administer the NPDES permitting system in any
given state or region can be delegated by the Environmental Protection Agency (“EPA”) to
a state or to a regional regulatory agency, provided that the applicable state or regional
regulatory scheme under which the local agency operates satisfies certain criteria (see 33
U.S.C. § 1342(b)). In California, the EPA has granted authorization to a state regulatory
apparatus comprised of the State Water Resources Control Board (“SWRCB”) and several
subsidiary regional water quality control boards to issue NPDES permits. The entity
responsible for issuing NPDES permits and otherwise regulating Beaumont’s operations in
the region at issue in this Notice is the Regional Water Quality Control Board, Santa Ana
Region (“RWQCB”).

While delegating authority to administer the NPDES permitting system, the CWA
provides that enforcement of the statute’s permitting requirements relating to effluent
standards or limitations imposed by the Regional Boards can be ensured by private parties
acting under the citizen suit provision of the statute (see 33 U.S.C. § 1365). River Watch is
exercising such citizen enforcement to enforce compliance by Beaumont with its NPDES

permit.
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NOTICE REQUIREMENTS

The CWA requires that any Notice regarding an alleged violation of an effluent
standard or limitation, or of an order with respect thereto, shall include sufficient information
to permit the recipient to identify the following:

1. The specific standard, limitation, or order alleged to have been violated.

River Watch identifies in this Notice specific standards and limitations of RWQCB
Order No. R8-2006-003, NPDES No. CA0105376 (Waste Discharge and Producer/User
Water Recycling Requirements for the City of Beaumont Wastewater Treatment Plant No.
1 Riverside County), as amended by Order No. R8-2009-0002, as being violated. A violation
of the NPDES permit is a violation of the CWA.

2. The activity alleged to constitute a violation.

Most often, the NPDES Permit standards and limitations being violated are self-
explanatory and an examination of the language of the Permit itself is sufficient to inform
Beaumont of its failure to fully comply with the permit requirements. This is especially so
since Beaumont is responsible for monitoring its operations to ensure compliance with all
permit conditions. River Watch, however, sets forth the following narratives in this Notice
describing with particularity the activities it alleges as violations. River Watch does so
following a review of public records (e.g. Beaumont’s Self Monitoring Reports (“SMRs”))
relating to Beaumont’s operations at the Plant. Additional records and other public
documents in Beaumont’s possession or otherwise available to Beaumont regarding its
NPDES Permit (all of which are hereby incorporated by reference) may, upon discovery,

reveal additional violations.

River Watch contends that from December 11, 2009 through December 11, 2014,
Beaumont violated the following identified requirements of Beaumont’s NPDES Permit, the
Basin Plan and the Code of Federal Regulations, as those requirements are referenced in the
NPDES Permit, with respect to the Plant and its associated collection system:

A. Collection System Subsurface Discharges Caused By Underground Exfiltration

Underground discharges in which untreated sewage is discharged from Beaumont’s

collection system prior to reaching the Plant are alleged to have been continuous throughout
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the period December 11, 2009 through December 11, 2014 (1825 separate violations) in
violation of the following NPDES Permit Prohibitions:

. Order No. R8-2006-0003, Discharge Prohibition III.A: “Wastes discharged shall be
limited to tertiary treated and disinfected effluent.”

. Order No. R8-2006-0003, Discharge Prohibition III.B: “Discharge of wastewater at
a location or in a manner different from that described in the Findings is prohibited.”

. Order No. R8-2006-0003, Discharge Prohibition II[.C: “The bypass or overflow of
untreated wastewater or wastes to surface waters or surface water drainage courses
is prohibited, except as allowed in Standard Provision L.H. of Attachment D, Federal

Standard Provisions.”

. Order No. R8-2006-0003, Discharge Prohibition IIL.D: “The discharge of any
substance in concentrations toxic to animal or plant life in the affected receiving water

is prohibited.”

Exfiltration caused by pipeline cracks and other structural defects in the collection
system result in discharges to adjacent surface waters via underground hydrological
connections. Beaumont’s internal reports indicate discharges to surface waters not reported
to the California Integrated Water Quality System (“CIWQS”). Because the entire system
has notbeen adequately inspected by means of closed circuit television (“CCTV”), Beaumont
has insufficient information for a significant portion of the collection system concerning its
condition or the extent of exfiltration. These sections of the system are old and in need of
repair. Untreated sewage is discharged from cracks, displaced joints, eroded segments, etc.,
into ground water hydrologically connected to surface waters. Evidence indicates extensive

exfiltration from lines within 200 feet of a surface water.

River Watch alleges that such discharges are continuous wherever aging, damaged,
and/or structurally defective sewer lines in Beaumont’s collection system are located adjacent
to surface waters, including tributaries of both the Salton Sea and the Santa Ana River Basin.
Surface waters and ground water become contaminated with fecal coliform, exposing people
to pathogens. Chronic failures in the collection system pose a substantial threat to public
health. Studies tracing human markers specific to the human digestive system in surface
waters adjacent to defective sewer lines have verified the contamination of the adjacent
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waters with untreated sewage.'

Evidence of exfiltration can be found in mass balance data, “inflow and infiltration”
(“I/T”) data, video inspection, and tests of waterways adjacent to sewer lines for nutrients,
human pathogens and other human markers such as caffeine. Exfiltration from Beaumont’s
collection system is a daily occurrence and a violation of Beaumont’s NPDES Permit and the
CWA.

In addition to the above, a study was prepared in 2011 by the Department of
Environmental Sciences at the University of California Riverside (“Final Report: Water
Quality Assessment of Beaumont Management Zone: Identifying Sources of Groundwater
Contamination Using Chemical and Isotopic Tracers”). This study was conducted in
response to a request by the Ground Water Quality Evaluation Committee and funded by the
RWQCB. Forty wells and 11 surface water sites were chosen for sampling in Beaumont
Management Zone (“BMZ”). All wells sampled were in active use during that period and
provided spatial coverage of the BMZ. The sample locations included areas where waste is
handled by septic and sewer systems. Zone 1 is an area located in the southern part of the
BMZ mostly affected by the Plant’s effluent discharges, where 1.8 MGD is discharged into
Cooper’s Creek and San Timoteo Creek, both supporting riparian habitat. Ground water
flows away from the Plant both northwest and southeast. Based on this report, the results
closest to groundwater wells near the Plant had higher salt, nitrate, and Pharmaceuticals and
Personal Care Products (“PPCP”) concentrations, compared to downstream and other sites
in the BMZ.

The PPCP data provides evidence that much of the nitrate in Zone 1 came from the
City of Beaumont’s treated effluent discharges. The PPCP index values in the ground water
ranged from 9.1 to 1.1 and decreased along the northwest flow path of the Plant’s effluent.
Only 2 wells in Zone 1 had index values of zero along the southeast flow path of ground
water. The study demonstrates the effects the Plant continues to have on ground water in the
BMZ. In Zone 1, the substantial proportion of nitrate, derived from human waste, is
converted to gaseous nitrogen forms, exiting the Plant. Also, mass balance computations
show that nitrate-nitrogen inputs from septic tanks is one of the largest inputs of nitrogen to
ground water in the BMZ. If this waste were diverted to the Plant, about 90.6% of the nitrate

would be consumed by denitrification in the riparian areas of Zone 1, effectively removing

! See the Report of Human Marker Study issued in July of 2008 and conducted by Dr. Michael L. Johnson,
U.C. Davis water quality expert, performed for the City of Ukiah, finding the presence of human derived bacteria in

two creeks adjacent to defective sewer lines.
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about 30% of the current input of nitrate to ground water from human waste.

B. Collection System Surface Discharges Caused By Sanitary Sewer Overflows

Sanitary Sewer Overflows (“SSOs”) in which untreated sewage is discharged above
ground from the collection system prior to reaching the Plant, are alleged to have occurred
both on the dates identified in the CIWQS Interactive Public SSO Reports (13 separate
violations) and on dates when no reports were filed by Beaumont, all in violation of the
following NPDES Permit Prohibitions:

. Order No. R8-2006-0003, Discharge Prohibition II1.A: “Wastes discharged shall be
limited to tertiary treated and disinfected effluent.”

. Order No. R8-2006-0003, Discharge Prohibition II1.B: “Discharge of wastewater at
a location or in a manner different from that described in the Findings is prohibited.”

. Order No. R8-2006-0003, Discharge Prohibition III.C: “The bypass or overflow of
untreated wastewater or wastes to surface waters or surface water drainage courses
is prohibited, except as allowed in Standard Provision [.LH. of Attachment D, Federal
Standard Provisions.”

. Order No. R8-2006-0003, Discharge Prohibition III.D: “The discharge of any
substance in concentrations toxic to animal or plant life in the affected receiving water

is prohibited.”

Releases Reported. Beaumont’s aging collection system has historically experienced

high I/I during wet weather. Sixty percent (60%) of the sewer lines were constructed prior
to 1935. Forty percent (40%) were constructed prior to 2014. Structural defects which allow
I/ into the sewer lines result in a buildup of pressure which causes SSOs. Qverflows caused
by blockages and I/I result in the discharge of raw sewage into gutters, canals, and storm
drains which are connected to adjacent surface waters — all waters of the United States.

As recorded in CIWQS Public SSO Reports, Beaumont’s collection system has
experienced at least thirteen (13) SSOs between March 12, 2009 and September 22, 2014,
with a combined volume of atleast 353,727 gallons —221,160 gallons of which were reported
as having reached surface waters. As an example, on August 20, 2009, a spill occurred at
the Upper Oak Valley Lift Station. The total estimated volume of the spill was 2,000
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gallons, 1,000 of which may have impacted Noble Creek due to its proximity. In addition,
on December 18, 2009, 195,450 gallons spilled from a pump station failure at the end of
Ring Ranch Road, all of which are estimated to have reached Marshall Creek.

Discharges to Surface Waters. River Watch’s expert believes that many of the SSOs

reported by Beaumont as having been contained without reaching a surface water did in fact
discharge to surface waters, and those reported as partially reaching surface waters did so
in greater volume than stated. The claim of full containment is further called into question
by the fact that some of Beaumont’s SSO Reports state the estimated start time of the SSO
as the time when the reporting party first noticed the SSO. Studies have shown that most
SSOs are noticed significantly after they have begun. Beaumont reports that some of the
discharges reach a storm drain, but fails to determine the accurate amounts which reach a

surface water.

Since the volume of SSOs of any significance is estimated by multiplying the
estimated flow rate by the duration, the practice of estimating a later than actual start time
leads to an underestimation of both the duration and the volume. In the July 22, 2009 spill,
the start and notification time are both reported as 07:30. For the SSO which occurred on
May 03, 2010, the agency notification time is reported as 09:15, the operator arrival time is
listed as 09:36. The estimated spill end time is 09:36, same as the operator arrival, and 21
minutes after the estimated spill start time. An SSO occurring January 04, 2011, lists a start
time of 10:00, agency notification time of 10:16, and operator arrival time of 10:40 — 24
minutes after the notification time. The estimated spill end time is 11:05. The reported
volume of that SSO is 200 gallons, however given the unlikely accuracy of the times on the
report, it is difficult to consider the stated volume as accurate.

Estimating Volume. River Watch’s expert has also determined that Beaumont’s

method for estimating flow rate also underestimates the volume of a SSO. Furthermore, a
review of the service records calls into question Beaumont’s methodologies for determining
the volume of SSOs captured. Beaumont is a permittee under the Statewide General
Requirements for Sanitary Sewer Systems, Waste Discharge Requirements Order No. 2006-
0003-DWQ (“Statewide WDR”) governing the operation of sanitary sewer systems. The
Statewide WDR requires that sewer system operators report SSOs to the CIWQS and include

% The SWRCB entered into a “Stipulation for Settlement of Administrative Civil Liability Complaints” on
June 30, 2010 resolving ACL Complaint No. R8-2009-0068 issued on November 9, 2009, and ACL Complaint No.
R8-2010-0007 issued on April 15,2010,
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in that reporting an estimate of the volume of any spill, the volume recovered and the volume
which reached a surface water. Beaumont’s field reports generally do not indicate what
method was used to estimate the total volume of the spill, which further calls into question
the estimates of volume recovered and volume reaching surface waters. River Watch
contends that Beaumont is grossly underestimating the incidence and volume of SSOs that
reach surface waters.

Mitigating Impacts. Beaumont also fails to adequately mitigate the impacts of SSOs.

The Statewide WDR mandates that the permittee shall take all feasible steps to contain and
mitigate the impacts of a SSO. The EPA’s “Report to Congress on the Impacts of SSOs”
identifies SSOs as a major source of microbial pathogens and oxygen depleting substances.
Numerous critical habitat areas exist within the areas of Beaumont’s SSOs. There is no
record of Beaumont performing any analysis of the impacts of SSOs on critical habitat of
protected species under the ESA, nor any evaluation of the measures needed to restore water
bodies designated as critical habitat from the impacts of SSOs.

The Statewide WDR requires Beaumont to take all feasible steps and perform
necessary remedial actions following the occurrence of a SSO, including limiting the volume
of waste discharged, terminating the discharge, and recovering as much of the wastewater
as possible. Further remedial actions include intercepting and re-routing of wastewater flows,
vacuum truck recovery of the SSO, cleanup of debris at the site, and modification of the
collection system to prevent further SSOs at the site. One of the most important remedial
measures is the performance of adequate sampling to determine the nature and the impact of
the release. As Beaumont is severely underestimating SSOs which reach surface waters,
Beaumont is also not conducting sampling on most SSOs.

C. Violation of Effluent Limitations

SMRs identify the following violations of effluent limitations imposed under
Beaumont’s NPDES permit:

. Order No. R8-2006-0003, 1V. Effluent Limitations and Discharge Specifications, A.
Effluent Limitations, 1. Final Effluent Limitations — Discharge Point No. M-001:

» 20 Effluent Discharges Exceeding the Permit Limit for Total Coliform:
January 17, 2010, February 20, 2010, April 5, 2010, September 30, 2010,
October 1, 2010, May 3,2011, May 4, 2011, May 8, 2011, June 4, 2011, (2x)
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July 12,2011, September 3, 2011, December 5, 2012, May 6, 2013, June 18,
2013, June 19, 2013, June 20, 2013, March 9, 2014, March 28, 2014, and
September 4, 2014 (note that 11 exceeded a specific limit more than once in
a 30-day period, 3 exceeded “other limit” MPN/100mL, 1exceeded the 7-Day
Median limit of 23 MPN/100mL, 2 exceeded the daily maximum limit of
240%, 1 exceeded the daily limit of 240 MPN/100mL, 1 exceeded
“instantaneous maximum” limit of 240 MPN/100mL, and 1 exceeded the
Weekly Average limit of 2.2 MPN/100mL).

» 15 Effluent Discharges Exceeding the Permit Limit for Turbidity Daily
Maximum: January 21, 2010, October 1, 2010, (2x) December 3, 2010, (2x)
December 20,2010, (2x) January 13,2011, April 4, 2011, June 28,2012, (2x)
September 3, 2013, January 15, 2014, January 18, 2014, and September 22,
2014 (note that 4 exceeded a specific limit more than once in a 30 day period,
3 exceeded “instantaneous maximum” limit of 10 NTU, 2 violations exceeded
the daily maximum of 2 NTU, 2 violations exceeded the daily maximum
turbidity of 10 NTU, 1 did “notreach” its 19.5 NTU “other limit”, 1 exceeded
the “other limit” of 2 NTU, and 1 to exceed the 1 hour Average (Mean) limit
of 10.0 NTU).

» 9 Effluent Discharges “not reaching” the permit limits for pH: August 3, 2010,
August 15, 2010, August 16, 2010, August 17, 2010, October 1, 2010, (2x)
January 16, 2011, (2x) January 17, 2011 (note that 8 did not reach the Daily
Minimum limit of 6.5 SU, and 1 did not reach Instantaneous Minimum limit
of 6.5 SU).

» 1 Effluent Discharge Exceeding the Permit Limits for Chloroform on May 9,
2010 exceeding the Daily Maximum limit of 23.0 MPN/100mL.

Failure to Properly Monitor for Copper: 11 Effluent Discharges Only Identified as <
50 pg/L — November and December 2012; and January — August and October, 2013;

Failure to Properly Monitor for Mercury: 11 Effluent Discharges Only Identified as
<1.0 pg/L —November and December of2012; January, February, March, April, May,
June, July, August and October of 2013; and, 14 Effluent Discharges Only Identified
as <0.2 pg/L — June, July, August, October, November and December of 2011 and
March, April, May, June, July, August, October and December of 2012.
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. Order No. R8-2006-0003, IV. Effluent Limitations and Discharge Specifications, A.
Effluent Limitations, 1. Final Effluent Limitations — Discharge Point M-INF;

» 1 Effluent Discharge on September 3, 2013 exceeding the Permit for Daily
Average (Mean)

D. Nuisance; Impacts to Beneficial Uses

Beaumont’s NPDES Permit prohibits the discharge of wastes that lead to the creation
of a “nuisance” as defined under the California Water Code. The term “nuisance” is defined
in California Water Code § 13050(m) as anything which meets all of the following
requirements: 1) “is injurious to health, or is indecent or offensive to the senses . . . so as to
interfere with the comfortable enjoyment of life or property;” 2) “affects at the same time
an entire community or neighborhood, or any considerable number of persons, although the
extent of the annoyance or damage inflicted upon individuals may be unequal;” and, 3)

“occurs during, or as a result of, the treatment or disposal of wastes.”

Tributaries of the Salton Sea and the Santa Ana River Basin have many beneficial
uses as defined in the RWQCB’s Basin Plan. SSOs reaching both the Salton Sea and the
Santa Ana River Basin or its tributaries cause prohibited pollution by unreasonably affecting
the beneficial uses of these waters. Beaumont is also required by its NPDES Permit to
comply with narrative standards as set forth in the Basin Plan, used when testing by numeric
standards would be inadequate or impractical. Narrative standards include:

. Waters shall not contain taste or odor producing substances in concentrations that

impart undesirable tastes or odors to fish flesh;

. Waters shall not contain floating material in concentrations that cause nuisance or

affect beneficial uses;

. The pH shall not change within 0.5 units of the range needed for COLD or WARM
beneficial uses, such as cold water habitat for fish;

. The bacteriological quality of waters shall not be degraded beyond natural

background levels; and,
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. Natural receiving water temperatures shall not be altered unless allowed by the
RWQCB.

River Watch has found nothing in the public record to demonstrate that Beaumont has
monitored for and complied with these narrative standards. River Watch is understandably
concerned regarding the effects of both surface and underground SSOs on critical habitat in
and around tributary waters of both the Salton Sea and the Santa Ana River Basin.

3. The person or persons responsible for the alleged violation.

The entity responsible for the alleged violations identified in this Notice is the City
of Beaumont, Utility Partners, LLC and Willdan Engineering, a subsidiary of Willdan Group,
Inc., collectively referred to as “Beaumont” in this Notice, as well as Beaumont’s employees
responsible for compliance with Beaumont’s NPDES Permit.

4, The location of the alleged violation.

The location or locations of the various violations are identified in Beaumont’s
NPDES Permit and also in records created and/or maintained by or for Beaumont which
relate to the Plant and related activities as further described in this Notice.

The City of Beaumont, located at the intersections of Interstate 10, Highway 60, and
Highway 79 in Riverside County, provides residents and visitors with access to deserts,
mountains, beaches, and the greater Los Angeles area. Interstate 10 bisects the City with 6
east to west interchanges. Located within the City are 16 parks, 10 schools within the
Beaumont Unified School District, and a 20-acre sports park. Ontario International Airport
is located 40 miles west, and Palm Springs Airport 35 miles to the east. With a land area of
27.2 miles and current population of 40,000, the City is expected to support a population of
125,000 by year 2040. Businesses consist of local merchants as well as national retailers.
The Union Pacific Railroad main line continues to run east-west along the commercial and

industrial zones within city limits.

Beaumont owns the Plant and its associated wastewater collection system consisting
of approximately 15 miles of pressure lines, and 140 miles of gravity sewer main.
Wastewater is treated using a Biolac System, secondary clarifiers, tertiary filters and an
ultraviolet light disinfection system. Beaumont operates the Plant through Utility Partners,
LLC and Willdan Engineering. The Plant has a design flow of 4 MGD and discharges
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advanced - secondary treated effluent into 3 distinct drainage arecas. Two drainage areas lie
west of San Gorgonio Pass. The first drains generally south into Potrero Creek traversing the
Badlands area to flow into the San Jacinto River, eventually draining into the Santa Ana
River Basin. The second drainage area drains east into Smith Creek which descends into the
east side of San Gorgonio Pass into the Whitewater River, continuing southeast through
Coachella Valley into the Salton Sea. San Timoteo Creek drains westward from San
Gorgonio Pass into the Santa Ana River Basin. In addition, 1.8 million gallons per day are
fed into Cooper’s Creek to preserve riparian habitat, and 700,000 gallons a day are drained
into the Santa Ana River Basin to replenish water levels. The drainage course travels through
the Santa Ana River flowing towards Orange County and finally the Pacific Ocean.

5. The date or dates of violation or a reasonable range of dates during which the alleged

activity occurred.

River Watch has examined both RWQCB files and Beaumont’s records with respect
to the Plant and associated collection system for the period from December 17, 2009 through
December 17, 2014, therefore the range of dates covered by this Notice is from December
17,2009 through December 17,2014. River Watch may from time to time update this Notice
to include all violations of the CWA by Beaumont which occur during and after the range
of dates currently covered. Some violations are continuous, and therefore each day

constitutes a violation.
6. The full name, address, and telephone number of the person giving notice.

The entity giving this Notice is California River Watch, referred to herein as “River
Watch.” River Watch is a 501(c)(3) non-profit, public benefit corporation organized under
the laws of the State of California, with headquarters located in Sebastopol, California and
officesin Los Angeles, California. The mailing address of River Watch’s northern California
office is 290 S. Main Street, #817, Sebastopol, CA 95472. The mailing address of River
Watch’s southern California office is 7401 Crenshaw Blvd. #422, Los Angeles, CA 90043,

River Watch is dedicated to protecting, enhancing, and helping to restore surface and
ground waters of California including rivers, creeks, streams, wetlands, vernal pools, aquifers

and associated environs, biota, flora and fauna. And to educate the public concerning

environmental issues associated with these environs.
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River Watch may be contacted via email: US@ncriverwatch.org or through its
attorneys. River Watch has retained legal counsel with respect to the issues set forth in this

Notice. All communications should be addressed as follows:

Jack Silver, Esq. David J. Weinsoff, Esq.

Law Office of Jack Silver Law Office of David J. Weinsoff
P.O. Box 5469 138 Ridgeway Avenue

Santa Rosa, CA 95402-5469 Fairfax, CA 94930

Tel. 707-528-8175 Tel. 415-460-9760

Email: lhm28843@sbcglobal.net Email: david@weinsofflaw.com

RECOMMENDED REMEDIAL MEASURES
1. DEFINITIONS

A. Condition Assessment. A report that comprises inspection, rating, and evaluation of
the existing condition of a sewer collection system. Inspection is based upon closed
circuit television (“CCTV?”) inspections for gravity mains, manhole inspections for
structural defects, and inspections of pipe connections at the manhole. After CCTV
inspection occurs, pipe conditions are assigned a grade based on the Pipeline
Assessment and Certification Program (“PACP”) rating system, developed by the
“National Association of Sewer Service Companies.” The PACP is a nationally
recognized sewer pipeline condition rating system for CCTV inspections.

B. Full Condition Assessment: A Condition Assessment of all sewer lines in the sewer
collection system with the exception of sewer lines located within 200 feet of surface

waters.

C. Surface Water Condition Assessment: A Condition Assessment of sewer lines in the
sewer collection system located within 200 feet of surface waters, including gutters,

canals and storm drains which discharge to surface waters.

D. Significantly Defective: A sewer pipe is considered to be Significantly Defective if its
condition receives a grade of 4 or 5 based on the PACP rating system. The PACP
assigns grades based on the significance of the defect, extent of damage, percentage
of flow capacity restriction, and/or the amount of pipe wall loss due to deterioration.
Grades are assigned as follows:
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5 — Most significant defect

4 — Significant defect

3 - Moderate defect

2 — Minor to moderate defect
1 — Minor defect

2. REMEDIAL MEASURES

River Watch believes the following remedial measures are necessary to bring
Beaumont into compliance with its NPDES permit and the Basin Plan, and reflect the
biological impacts of Beaumont’s on-going non-compliance with the CWA:

A. SEWAGE COLLECTION SYSTEM INVESTIGATION AND REPAIR

. Repair or replacement, within two (2) years, of all sewer lines in Beaumont’s sewage
collection system located 200 feet from surface waters, including gutters, canals and
storm drains which discharge to surface waters, which have been CCTV’d within the
past five (5) years and were rated as Significantly Defective.

. Within two (2) years, the completion of a Surface Water Condition Assessment of
sewer lines which have not been CCTV'd during the past ten (10) years.

. Within two (2) years after completion of the Surface Water Condition Assessment

Beaumont will:

» Repair or replace all sewer lines which have been found to be Significantly
Defective;
» Repair or replace sewer pipe segments containing defects with a rating of 3

based on the PACP rating system if such defect resulted in a SSO or, if
Beaumont determines such defects are in close proximity to Significantly
Defective segments that are in the process of being repaired or replaced; and,

» Ensure that sewer pipe segments that contain defects with a rating of 3 based
on the PACP rating system that are not repaired or replaced within five (5)
years after completion of the Surface Water Condition Assessment are re-
CCTV’d not more than every five (5) years to ascertain the condition of the
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sewer line segment. If Beaumont determines that the grade-3 sewer pipe
segment has deteriorated and needs to be repaired or replaced, Beaumont shall
complete the repair or replacement within two (2) years after the last CCTV

cycle.

Beginning no more than one (1) year after completion of the Surface Water Condition
Assessment, Beaumont shall commence a Full Condition Assessment to be completed
within seven (7) years. Any sewer pipe segment receiving a rating of 4 or 5 based on
the PACP rating system shall be repaired or replaced within three (3) years of the
rating determination.

Implementation in Beaumont’s Capital Improvements Plan of a program to provide
a Condition Assessment of all sewer lines at least every five (5) years. Said program
to begin one (1) year following the Full Condition Assessment described above.

SSO REPORTING AND RESPONSE

Modification of Beaumont’s Backup and “SSO Response Plan” to include the method
or calculations used for estimating total spill volume, spill volume that reached

surface waters and spill volume recovered.

For Category I Spills, creation of a listing of nearby residents or business owners who
have been contacted to attempt to establish the SSO start time, duration, and flow rate,
if such start time, duration, and flow rate have not been otherwise reasonably
ascertained (such as from a caller who provides information that brackets a given time
the SSO began).

Taking of photographs of the manhole flow at the SSO site using the Santa Ana
Method array, if applicable to the SSO; o1, other photographic evidence that may aid
in establishing the spill volume.

Conduction of water quality sampling and testing whenever it is estimated that 50
gallons or more of untreated or partially treated waste water enters surface waters.
Constituents tested for to include: Ammonia, Fecal Coliform, E. coli and a CAM-17
toxic metal analysis. Beaumont shall collect and test samples from 3 locations - the
point of discharge, upstream of the point of discharge, and downstream of the point
of discharge. If any of these constituents are found at higher levels in the point of
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discharge sample or at the downstream sample than in the upstream sample,
Beaumont will determine and address the cause of the SSO that enters surface waters

and employ the following measures to prevent future overflows:

» if the SSO is caused by a structural defect, immediately spot repair the defect

or replace the entire line; or,

» if the defect is non-structural, such as a grease blockage or vandalism to a
manhole cover, perform additional maintenance or cleaning and any other

appropriate measures to fix the non-structural defect.

Creation of a website capacity to track information regarding SSOs; or, in the
alternative, creation of a link from Beaumont’s website to the CIWQS SSO Public
Reports. Notification to be given by Beaumont to all customers and other members
of the public of the existence of the web based program, including a commitment to

respond to private parties submitting overflow reports.

Completion of human marker sampling on creeks, rivers, wetlands and areas of
Cooper’s Creek and the San Timoteo River adjacent to sewer lines to test for sewage

contamination from exfiltration.
LATERAL INSPECTION/REPAIR PROGRAM

Creation of a mandatory private sewer lateral inspection and repair program triggered
by any of the following events:

» Transfer of ownership of the property if no inspection/replacement of the

sewer lateral occurred within twenty (20) years prior to the transfer;
» Two (2) or more SSOs caused by the private sewer lateral within two (2) years;
» A change in the use of the structure: (a) from residential to non-residential use,
(b) to a non-residential use that will result in a higher flow than the current
non-residential use, or (¢) to non-residential uses where the structure served

has been vacant or unoccupied for more than three (3) years;

» Upon replacement or repair of any part of the sewer lateral;
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» Upon issuance of a building permit with a valuation of $25,000.00 or more; or,

» Upon significant repair or replacement of the main sewer line to which the
lateral is attached.

CONCLUSION

The violations set forth in this Notice effect the health and enjoyment of members of
River Watch who reside and recreate in the affected community. Members of River Watch
use the affected watershed for recreation, sports, fishing, swimming, hiking, photography,
nature walks and the like. Their health, use, and enjoyment of this natural resource is
specifically impaired by Beaumont’s alleged violations of the CWA as set forth in this

Notice.

CWA §§ 505(a)(1) and 505(f) provide for citizen enforcement actions against any
“person,” including a governmental instrumentality or agency, for violations of NPDES
permit requirements and for un-permitted discharges of pollutants. 33 U.S.C. §§ 1365(a)(1)
and (f), § 1362(5). An action for injunctive relief under the CW A is authorized by 33 U.S.C.
§ 1365(a). Violators of the Act are also subject to an assessment of civil penalties of up to
$37,500 per day/per violation for all violations pursuant to Sections 309(d) and 505 of the
Act, 33 U.S.C. §§ 1319(d), 1365. See also 40 C.F.R. §§ 19.1-19.4. River Watch believes
this Notice sufficiently states grounds for filing suit in federal court under the “citizen suit”

provisions of CW A to obtain the relief provided for under the law.

The CW A specifically provides a 60-day “notice period” to promote resolution of
disputes. River Watch strongly encourages Beaumont to contact River Watch within 20 days
after receipt of this Notice Letter to: (1) initiate a discussion regarding the allegations
detailed in this Notice, and (2) set a date for a site visit. In the absence of productive
discussions to resolve this dispute, or receipt of additional information demonstrating that
Beaumont is in compliance with the strict terms and conditions of its NPDES Permit, River
Watch intends to file a citizen’s suit under CWA § 505(a) when the 60-day notice period
ends.

Very truly yours,

Yy

Jack Silver

JS:Ihm
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cc:

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Regional Administrator

U.S. Environmental Protection Agency Region 9
75 Hawthorne St.

San Francisco, CA 94105

Executive Director

State Water Resources Control Board
P.O.Box 100

Sacramento, CA 95812-0100

Executive Officer

Regional Water Quality Control Board - Santa Ana Region
3737 Main Street, Ste 500

Riverside, CA 92501-3348

City Council

City of Beaumont
Beaumont Civic Center
550 E. Sixth St.
Beaumont, CA 92223

Managing Members
Utility Partners Group LLC
1238 E. Railroad St.
Gulfport, MS 39501

Thomas D. Brisbin, PhD, Pfesident and CEO
Willdan Group, Inc.

2401 East Katella Avenue, Suite 200
Anaheim, CA 92806
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